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REMEDIES FOR LEGISLATIVE CONDITIONS 

By Dh. Charles McCarthy 
Legislative librarian, and lecturer on political science, University of Wisconsin 

For the last few years the public press and current literature have 
been full of discussion upon the corruption and inefficiency of our 
representative bodies, national, State and city. 

The student of political science must search deeper than this popu- 
lar clamor for the cause of the lack of confidence in our legislative 
bodies. 

We are all aware of the stupendous changes in our economic and 
industrial conditions, which this country has undergone since the 
Constitution was adopted. To meet these conditions our whole 
theory of government has been strained. Great administrative 
bodies and powerful commissions have arisen. The courts have 
assumed a power never conferred upon them in the original Constitu- 
tion. The unwritten law of the land has grown with amazing rapidity. 
But what corresponding changes have been made in the fundamental 
source of law — the will of the people as expressed through our legis- 
lative representatives? Surely no branch should be more affected 
by changing conditions than the branch whose duty it is primarily to 
fit our economic conditions to law. Yet a slight examination will con- 
vince us that this body has not changed as other bodies have changed. 
It has not improved, nor has it become flexible with the increasing 
demands upon it. Science has increased, but the science of law 
making has remained practically without static development. 

Diagram No. 1 may illustrate the problem of modern legislation. 
Let us assume that this diagram (see next page) illustrates approxi- 
mately the conditions when the Constitution was first adopted. It will 
be assumed that the constitutional convention made legislative power 
and the Constitution conform approximately to the actual industrial 
and social needs of society. This is a reasonable supposition. If 
true, what then has since occurred? 

Diagram No. 2 illustrates the present relative position of the Con- 
stitution, the legislative power, and economic conditions. 
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Diagram No. 1. 
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Present economic conditions 



Diagram No. 2. 
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The constitutional power has been increased by the action of the 
courts and especially by the new force which has grown up, not con- 
templated by the original Constitution, namely, the power of the 
courts to pass upon the constitutionality of laws. The Constitu- 
tion, in fact, has grown from a small pamphlet into thousands of 
cases and hundreds of volumes of decisions. These decisions cannot 
but lessen the power of legislatures. It is true that the " Constitution 
cannot be read in a law library," and the increase of the domain of 
the police power and of administrative law has somewhat broadened 
the power of the legislature in certain directions, but on the other 
hand the very mass of interpretation is itself a restriction. 

Every word, almost, has received an interpretation or has had its 
meaning confused by endless decisions. A legal authority, Judge 
Hornblower, in a recent address in which he decried the increase of 
statute law and defended judge-made law really makes out a case 
against the excessive power of the courts and at the same time gives 
us one of the strongest pictures of the difficulties of law making. 
Says Judge Hornblower: 

Experience shows that when rules of law are reduced to statutory 
form the work of interpretation and construction commences. Each 
word in the statute assumes importance and calls for enforcement. 
A "but" or an "and" becomes as important as the subject or the 
predicate of the sentence, and sometimes even more important. * * * 
In a statute conciseness, exactness, and precision are sought after, 
and each article or preposition is as much the will of the legislature 
and as binding upon the courts as are the nouns and verbs. 

Human language is at best defective and ambiguous. Theologians 
dispute over the meaning of texts of Scripture, and when they have 
formulated creeds and confessions as setting forth the doctrines of the 
Scriptures, the dispute begins again over the meaning of the creeds and 
the confessions. So with statutory law. No matter how clear and 
simple the language may appear at first sight, doubts will arise, 
ambiguities will be disclosed, inconsistencies between different sec- 
tions will present themselves, and a series of never-ending decisions 
will be inaugurated, construing and interpreting the statute, till 
each section becomes overlaid with a body of judge-made commenta- 
ries forming a new set of precedents and a new jurisprudence. No 
greater fallacy is indulged in by the advocates of codification than 
that it will diminish litigation. Statutes breed litigation. Experi- 
ence demonstrates this. Whatever other merits codifications may 
have, the diminution of litigation is certainly not one of them. Look 
at our New York Code of Civil Procedure (our code of practice) 
with the three bulky volumes of Bliss' Annotations of Decisions con- 
struing it, each volume nearly as large as a Webster's Dictionary. 
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Look at the little Statute of Frauds, composed of a few sections, with 
its wilderness of authorities interpreting it. Look at the portion of 
our New York Revised Statutes on Trusts and Powers, and count 
the cases in each volume of our Court of Appeals Report construing 
these few sections. The idea that codification is a remedy for uncer- 
tainty in the law and that when the law has been written in statu- 
tory form, the layman will be able to read and understand it, is a 
delusion and a snare. 

Prof. Howard L. Smith is the authority for the following statement: 

There are in America alone over six thousand volumes of decisions 
of fifty or sixty different tribunals, and these are being added to at the 
rate of from one to two hundred volumes per annum. The common 
law is being further developed, illustrated, and made by the courts of 
Great Britain and all her widespread colonies. The number of vol- 
umes of precedents that these add every year to the common law, 
I have not attempted to compute, but it is certainly appalling. The 
shelves of our libraries groan under them, and the lawyers are being 
driven out of their offices by their books. 

An advertisement of a recent encyclopedia of law boasts that 
it has 8559 citations on the subject of adverse possession, while its 
leading competitor has only a paltry 4999. On the subject of abate- 
ment and revival it has 5015 and on appeal and error 47,000. Amid 
this bog of precedents the lawyer of today must stumble, groping 
earnestly, but often vainly, for a clue which shall lead him to the truth. 
It is probable that the number of citations on the one subject of appeal 
and error in this encyclopedia is greater than the real number of pre- 
cedents on all legal subjects in existence a century ago; but the mad 
race of precedents is only begun, and will of course increase in the 
future in an ascending ratio, until in the near future they will be 
counted by the tens and the hundreds of thousands or millions. 

That the lawyer desiring to advise his client as to some simple, 
readily foreseeable question of law should be obliged to consult hun- 
dreds of volumes, and thousands of precedents, perhaps only at the 
end to find that there is a hopeless division of authority, and that he 
knew just as much about it in the beginning as at the end, is certainly 
a situation so serious as to demand some remedy, if any be possible. 

If the lawyer has to meet these conditions what can the layman do? 
If these conditions are met with in the interpretation of law then the 
making of the law is indeed a terrible task. We have an endless 
circle. We cannot make statute law without consulting this labyrinth, 
but nevertheless we must make it. We must make it, even if we but 
follow public sentiment. 

"There is a diffused desire in a civilized community" says Walter 
Bagehot, "for an adjusting legislation; for a legislation which should 
adapt the inherited laws to the new wants of a world which now 
changes every day." 
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Our government was founded on the principle that this adaptation 
should be made by the will of the people expressed in legislation. We 
cannot turn our task over to the judges. We did not make our govern- 
ment on that basis. Divided courts and reversals have left the lawyer 
as well as the layman of the legislature, helpless. The courts have 
often indulged in reckless use of the power to declare laws unconstitu- 
tional on the slightest technicalities. The fourteenth amendment to 
the Federal Constitution has been very efficacious in restricting State 
legislation as has also the broad interpretation of federal statutes 
by the federal courts. On the other hand the simple industrial con- 
ditions of a hundred years ago, or of fifty years ago, have given place 
to the present era of wonderful inventions. Nearly every invention as 
well as nearly every device, economic, commercial, and mechanical, 
used in our modern life, has to be met by legislative restriction or 
control. 

It will be seen then at a glance that law making has met great diffi- 
culties in the increased activity of the courts, and in the increased 
intricacy of all things composing or affecting our modern civilization. 
It is not only harder to make laws, which are legally and technically 
correct, but it is indeed an immense task, to make laws to fit condi- 
tions of today. 

Under these conditions it is indeed remarkable what progress has 
been made with our statute law. In spite of all criticism and faults 
when one looks over our statute law he is amazed that it is so good. 
When he considers that it was made under the conditions herein 
described; when he considers that State after State came into the 
Union, each making an entirely new constitution, each adopting an 
entirely new body of laws, he cannot but feel proud of the inherent 
ability of the American people. The argument is unanswerable. 
Our legislators have not been corrupt, nor have they been inefficient. 
Our statute volumes are monuments to the ability and common sense 
of our legislators. No other people under the same conditions could 
have done so well. 

But what remedies must be adopted if representative government 
is to continue to exist? 

One of the remedies which has been proposed today is that of com- 
mission government. We have had a frenzy in America in the last 
two years for commission government. We seem to believe that we 
have found a cure-all. We have tried to delegate to certain individ- 
uals power to do things which the legislature could not do well. 
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The result is that government by commission or delegated legislation 
has been growing at an alarming pace. There is no doubt that a 
small body of men can do work that a large body of men can not do. 
We are all familiar with the fact that a large convention cannot do 
the work of a committee or a subcommittee, but nevertheless we 
must agree that the large convention is on the whole a safer thing than 
the small committee or the subcommittee. There is much that is 
good and efficient in commission government, but the indiscriminate 
delegation of powers is nevertheless a dangerous tendency. We are 
all familiar with the growth of hateful bureau government in Europe. 
Such conditions would not be tolerated in America. The increase 
of commission government is a tendency which, carried to extreme, 
is fraught with danger to democracy. Power is given to commissions 
and their acts are not brought out in the white fight of public opinion. 
It is a notorious fact that commissions tend to go to sleep and I 
believe that it can be easily proven that government by political 
commissions has so far in America not been a great success. 

In the old country it is a makeshift encouraged to a great extent 
by the strictly centralized governments and the monarchy. Arbitrary 
power such as that possessed by administrators in Europe is foreign 
to our conception of government and hateful to us. We are familiar 
in America with the political appointees who are given such great 
powers by these commissions. There are notable exceptions, and great 
efficiency has often developed, but on the whole this tendency may 
be considered dangerous. The most that can be said for the system 
is that it is often an expedient for making laws effective and in so far 
it is an aid to representative government because it carries out and 
enforces the will of the people. This compensates in a degree for its 
dangerous features — concentration of power, and delegation of legis- 
lation. It, however, is not a fundamental remedy. It cannot help in 
the making of the laws, but only in the enforcement of them. 

The great demand for constitutional conventions is another indica- 
tion of the same thing. Behind the idea of making the constitution 
conform to the times the idea is that the constitution should embody 
all that has been gained by previous years of struggle so that it can 
not be tampered with by the legislature. The new constitutions 
with their vast and elaborate machinery are indeed examples of the 
distrust of our legislators by the people. Our constitutions have been 
purposely overloaded, because the people who made these constitu- 
tions wished to put certain things in them which could not be over- 
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turned by the caprice or corruption of legislators. This is shown by 
the fact that every constitutional convention has added in express 
language many limitations on the power of legislators. Constitutional 
conventions often defeat their own purposes and effectually check the 
progress of legislation and the molding of legislation to economic con- 
ditions. 

Many advocates of codification and especially lawyers who have 
made but a superficial examination of the history of law making in 
England and America will doubtless regard this feature as a remedy 
rather than something to be criticised. Actual practice has shown us 
that it is impossible in our government to codify and then prevent 
amendment. The convenience of lawyers and the certainty of law 
principles must be sacrificed to the will of the people. Constant 
amendment is inherent in the American and English systems. Any 
other concept is based upon a priori idealism. A codification which 
would exist unchanged is impracticable and impossible. Under 
our system the best laws come from the constant amendment of 
many sessions. The modern State constitutions containing detailed 
and fully completed laws prevent that change of detail so necessary 
to the proper making of good laws. 

The insertion of a corporation commission law into the constitution, 
as was done in the Virginia constitution, does insure its permanency, 
but it does insure also the permanency of errors, inaccuracies and old 
fashioned principles. The distrust of our legislatures and the distrust 
of the people implied in these gigantic compilations has often been 
the means of added inefficiency in legislative action and the conse- 
quence has been useless litigation. A broadening of the interpretation 
of the courts is often sought, but the only result attained is often unset- 
tled limitations on statutory enactment, law and more litigation. 
They are indicative of the grave distrust in which our law making 
bodies are held and nothing else. They sometimes do not help good 
legislation to any great extent, nor add to the solution of the problem 
in any great degree. They often form, indeed, barriers to legitimate 
and well founded progress of public opinion when they should be the 
true means of changing outworn doctrines and of making them con- 
form to modern thought. 

It is very significant that many of the most advanced States in 
matter of legislation are still working under old constitutions, amended 
with care from time to time after patient consideration. 

The concentration of power in the national government is another 
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indication of the lack of confidence which the people have in the effi- 
ciency of the State governments and of State legislators, and is another 
desperate remedy advocated strenuously in the last six years. 

There is a widespread agitation for centralization and nationaliza- 
tion — a movement which strives to have one after another of the 
State functions taken over by the national government. We hear 
agitation about federal life insurance, we hear agitation about 
national incorporation acts, federal foods acts, child labor acts, and 
various forms of federal supervision of one thing or another. 

Speaker Cannon in a recent speech before the Union League Club, of 
Philadelphia, said: 

In my judgment the danger now to us is not the weakening of the 
federal government, but rather the failure of the forty-five sovereign 
States to exercise, respectively, their functions, their jurisdiction 
touching all matters not granted to the federal government. This dan- 
ger does not come from the desire of the federal government to grasp 
power not conferred by the Constitution, but rather from the desire 
of the citizens of the respective States to cast upon the federal govern- 
ment the responsibility and duty that they should perform. If the 
federal government continues to centralize, we shall soon find that we 
have a vast bureaucratic government, which will prove inefficient 
if not corrupt. 

Mr. Bryce in writing twenty years ago, comments upon the wide 
extent of State power compared with that of the federal government. 
Said Mr. Bryce: 

An American may, through a long life, never be reminded of the 
federal government except when he votes at presidential and con- 
gressional elections, lodges a complaint against the postoffice, and 
opens his trunk for a custom house officer on the pier at New York 
when he returns from a tour of Europe. His direct taxes are paid to 
officials acting under State laws. The State or a local authority con- 
stituted by State statutes, registers his birth, appoints his guardian, 
pays for his schooling, gives him a share in the estate of his father 
deceased, licenses him when he enters a trade (if it be one needing a 
license), marries him, divorces him, entertains civil actions against 
him, declares him a bankrupt, hangs him for murder. The police 
that guard his house, the local boards which look after the poor, con- 
trol highways, impose water rates, manage schools — all these derive 
their legal powers from his State alone. Looking at this immense 
compass of State functions, Jefferson would seem to have been not 
far wrong when he said that the federal government was nothing 
more than the American department of foreign affairs. 
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What a change has come over us since that was written. Surely 
we cannot but view with alarm the further encroachment into this 
splendid field of local self-government. It is a fact that economic 
conditions have bound the country more firmly and closely together 
than formerly, and that centralization has taken place in commerce 
and industry, but that is no excuse for killing our original concept of 
government. The local units have themselves greater problems of 
purely local import, which can be met properly only by leaving to 
them the power to work out their own salvation. 

Surely a system which takes away from the control of the people 
the things which are nearest to them is no remedy for democratic 
evils. If public opinion is sluggish in the States of America now, 
how will it be when everything is concentrated in Washington? 
Again, what guarantee have we that the legislation in Washington will 
be more effective than it is at present? Are the federal banking laws 
as effective as those of New York or Massachusetts? Is the interstate 
commerce commission act as effective or strong as the Wisconsin 
railroad commission law within its limitations? 

It may be true that a few federal laws may be stronger and better 
than those in the more backward States, but a federal law must be as 
all federal laws have been; a matter of compromise. In the end the 
most forward States will have to wait for the most backward. If 
the people of Massachusetts want a better child labor law than that 
the national government can provide, how are they going to get it 
under this system? Which law will be obeyed? Judge Amidon has 
already pointed out in an able manner that one or the other will 
survive. Which will be effectively enforced? Will not the courts 
inevitably tend to enforce the federal law? Has not this been the 
universal rule of history? 

The evils of our government have resulted to a large extent from 
sluggish public opinion. It is a great task to arouse, direct and keep 
awake public opinion in even a small district. What will become of 
us if we have to arouse and keep awake the fires of public opinion in 
an entire nation? The dangerous powers of the mighty engines of 
commerce have grown while a generous government distributed with 
a lavish hand the gifts of nature. Power and concentration grew 
because the people were content and could not be warned or aroused 
and were satisfied with a careless laissez faire philosophy of state. 
How can we hope to remedy the condition by centralization? It 
means the enervation and stifling of whatever healthy local public 
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opinion we still have. We forget that the people of the States were 
awake long before congress dared to act upon these evils. Public 
opinion had been aroused in the States on railroad legislation, food 
legislation, and the control of corporations and a hundred other vital 
subjects long before a national public opinion could be formed. 

Granger legislation may have been crude and costly, but it certainly 
was a great education to the people and invaluable help to national 
legislation. Those who point with pride to what the national laws 
have accomplished forget that the foundation of those laws lay in the 
agitation in the States — a movement in which the State of Wisconsin 
took no small part. There would have been none of the federal legis- 
lation today if the States had not had a degree of power to work out 
these problems before the nation took them up. 

Centralization is an anti-democratic movement in its essence. It 
takes from the people of the different States their power and bestows 
it in the hands of two or three men with a vast army of subordinates 
appointed from Washington. Such a system cannot fit laws to the 
peculiar needs of our communities. Indeed it cannot better our laws 
in any way. When one thinks of the 10,000 to 20,000 bills introduced 
at each session of congress what will become of our legislation if 
congress takes over even more of the power of the State legislatures, 
and proceeds to regulate every action properly belonging to local 
bodies? 

Surely we cannot look for good legislation from this chaotic mass, 
and from experience we are not at all sure of the effective administra- 
tion of such laws. We are not at all sure that, as Representative 
McCall says, we agree with the 

Assumption that the evils now existing in life will all disappear if 
we shall enter upon a Utopian world, where every breath we draw will 
be under the direction of some beneficent instrument of the Wash- 
ington deity. 

Far safer is the doctrine that the nearer the people are to the laws 
which the people make the better are the laws. 

There is much truth in the recent saying of the attorney-general of 
Massachusetts, that 

The wisdom, discretion and honesty composite in fifty States and 
territories are more to be valued than the excellencies of one person 
appointed at Washington. State supervision is good or bad, accord- 
ing to the merits of the best of the commissioners. Federal supervi- 
sion must be good or bad, according to the qualities of one man who is 
unchecked by the work of coordinate officers. 
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There is no improvement to be accomplished by turning over the 
legislation for the vast economic things with which we have to deal 
in our States to the already overcrowded congress at Washington, 
with its already omnipotent speaker and despotic committees, or 
to delegate authority of irresponsible bureaucratic commissions there. 

If congress is unable to make a tariff which will fit the varying 
conditions of this vast country, how then can we trust congress to 
make laws on all subjects which will fit the economic conditions of 
fifty widespread States of diversified industries and varied climatic 
conditions? 

It is often said that the courts will remedy the inequalities and mis- 
takes of our legislative bodies and that also they will interpret the 
acts to suit the conditions of the times. It has even been suggested 
that the courts interpret and pass upon bills before they become laws. 
It has been pointed out with much truth that the courts are influenced 
to a certain extent by public opinion and that their decisions are based 
more and more upon sociological motives rather than upon pure 
common law principles. The broad interpretation advocated by 
Judge Chas. F. Amidon and others and the increased importance of 
the police power in recent decisions is pointed out as indicative of 
the fact that the courts will eventually fit the laws to economic and 
social conditions. 

It may be said that the courts may interpret the law and by one 
subterfuge or other express the will of the people by twisting the Con- 
stitution to meet that will. But is it not the same process which has 
been going on? Is it not giving the courts both legislative as well 
as judicial power of increasing the strength which they have already 
usurped? Safer by far for us to follow the original limitations on the 
power of the judiciary as laid down by Prof. James B. Thayer of 
Harvard: 

Where the power of the judiciary did have place, its whole scope was 
this; namely, to determine, for the mere purpose of deciding a liti- 
gated question properly submitted to the court, whether a particular 
disputed exercise of power was forbidden by the Constitution. In 
doing this the court was so to discharge its office as not to deprive 
another department of any of its proper power, or to limit it in the 
proper range of its discretion. Not merely, then, do these questions, 
when presenting themselves in the courts for judicial action, call for 
a peculiarly large method in the treatment of them, but especially 
they require an allowance to be made by the judges for the vast and 
not definable range of legislative power and choice, for that wide 
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margin of considerations which address themselves only to the prac- 
tical judgment of a legislative body. Within that margin, as among 
all these legislative considerations, the constitutional law-makers 
must be allowed a free foot. In so far as legislative choice, ranging 
here unfettered, may select one form of action or another, the judges 
must not interfere, since their question is a naked judicial one. 

Nothing is more certain than the fact that if in the future courts 
interpret and legislate at the same time, in time the people will take 
a hand and control them. Such a condition would breed discontent 
and anarchy. Such a condition would be disastrous and it is obvi- 
ously the interest of the courts that legislation be based upon right 
principles, technically correct and of a scientific character before the 
courts pass upon it. This will mean the preservation of the true 
dignity and power of the courts. Our system will be preserved. 
The increased powers of the courts under present conditions is a menace 
to democracy and representative government as well as to the courts. 
Wisely our ancestors followed the maxim that " there is no liberty if 
the judiciary be not separated from the legislative and executive." 
The great menace to the judiciary at present is that an impatient 
people will tear away its power with no gentle hands. The impatience 
at decisions based upon technicalities such as the recent decision on the 
Illinois primary election law is not a good thing for the courts and not 
a good thing for democracy. 

The courts cannot furnish, if they wish, a remedy. Already their 
tribunals are crowded with the misfit legislation, the product of unscien- 
tific methods in trying to fit economic conditions and law to popular 
will. Says the Montana Bar Association in a recent report: 

The time of the court is consumed in hearing discussions upon stat- 
utory enactments and determining what law is in force and what has 
been repealed. Litigation is thus delayed, additional expense engen- 
dered and private rights rendered insecure. 

Our State legislature is the place for statute law to be made and 
not in the courts. If our State legislature gains in the confidence of 
the people, so will our supreme court and our judicial bodies gain in 
the confidence of the people. Our courts will not be called upon to 
make decisions which apparently defeat time and time again the will 
of the people. They will not be called upon to turn down law after 
law which has been put upon our statute books often by prolonged 
and patient struggle. The laws will be better before they come to 
the courts. Prevention is better than cure, and every effort we can 
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put into prevention in this case will make our laws better and will 
make it easier for our courts to decide upon the true merits of the 
laws. Decisions based upon technicalities will be less in number. 
Our judiciary will continue to be respected and honored. We have 
no hope for the betterment of legislation by continuing the present 
system of allowing the courts to go further and allow them to inter- 
pret bills before they become laws. Such a system would be disas- 
trous and would lead ultimately to anarchy. 

I do not mean (to quote Judge Ami don) that our Constitution should 
become "a kind of legal Calvinism, logically perfect, perhaps, but 
wholly unfit for life;" and indeed I believe that a reasonable broaden- 
ing of our Constitution is absolutely necessary for the betterment of 
legislation. I agree again with Judge Amidon that constitutions 
" ought always to respond to the deep organic changes in the national 
life," but do not believe that our Constitution is an English consti- 
tution. I am one of those who believe in its fundamental conception 
with reasonable modifications to fit present conditions. 

Our State constitutions, at least, are yet open to amendment and 
if the same is not true of our Federal Constitution yet our State 
courts should not follow blindly any theory relating to the national 
Constitution. Amendment by the people and not interpretation by 
the courts is far preferable in bringing about the results sought for. 
Our courts must not legislate. 

Another remedy which we have heard much about is laws restrict- 
ing campaign contributions and the laws restricting lobbying. These 
are merely the attempts to remedy the matter without going to the 
fundamentals that have so far only served to place a stigma upon 
certain acts. They have not been effective and have been openly 
disregarded. Very few prosecutions, if any, have taken place under 
these acts. The lobby laws are wrong in conception. They restrict 
the fundamental right to see that our representatives should repre- 
sent us. They are directed merely against certain individuals while 
other individuals are openly given immunity. They are after all 
insulting to the integrity of the American legislature. We have found 
it necessary to try to restrict lobbying for the simple reason that we 
have found that logic and persuasion will win if given an opportunity. 
Great corporations have hired lobbyists, not merely for the purpose 
of bribing, but also for the purpose of persuading and influencing 
legislators. The lobbying laws are sometimes so sweeping that if 
an American citizen wishes his representative to represent him in 
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a certain manner, he is forbidden to do so. The corrupt practice 
laws have so far never been enforced to any great extent. These 
remedies are make-shifts. Their strength lies in the public sentiment 
and vigilance which they arouse and the stigma which they fix upon 
corruption. 

A movement similar to these movements is that of the people's 
lobby. The idea is that if the corporations maintain a lobby the 
people shall maintain an organized lobby. But who are the people? 
What subjects shall this organization lobby for? What subject 
shall they lobby against? Who is to be the censor for the legislature? 
The theory is good but the execution is difficult. The people's 
lobby, the voters' league and other institutions of this sort do a great 
work, but the work is upon public opinion and not upon legislative 
opinion. They act as alarm bells. They keep public opinion awake. 
They throw the white light upon the source. They have become a 
necessity in our representative government because our prosperity 
has made us complacent. We can not be too watchful in a republic. 
These machines are necessary to take the place of agitators or leaders 
to arouse public opinion. They keep alive interest. They advertise. 
They are fighting bodies, critical rather than constructive. They are 
partisan in their nature. They are not judicial. From their very 
nature they do not furnish that impartial help which the legislator 
needs to aid him in his complicated duties. 

The desperation and dissatisfaction with which the public in general 
views our legislature and the legislative bodies is shown most strikingly 
in the growth of the referendum, the initiative and the recall. It is 
felt that representative government is a failure and that the people 
alone can be trusted — that the people must have a check upon every- 
thing done by their representatives. The other remedies proposed 
and described in this article are in their nature distrustful of democ- 
racy. These last are democratic in tendency. Their efficacy and 
practicability are yet to be tested. They are helpful if only to arouse 
public opinion and to educate citizens, but their practicability in 
building up a strong harmonious body of statute law can, from the 
very nature of these expedients, be doubted. They cannot avoid 
cumbersomeness. They cannot take the place of representative 
bodies however much they may add to their honesty or efficiency. 
Deep questions of constitutional policy and of constitutional law are 
difficult to discuss and present properly before the people in this 
manner. These movements certainly reflect public opinion, but do 
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they reflect public opinion scientifically in the best kind of statute 
law? The submission of woefully inefficient fragmentary and some- 
times unconstitutional legislation in this country by the referendum 
is answer to this question. 

We have no means of improving statute law by this method. It 
is haphazard at the best, and sometimes even worse. It is sometimes 
a means by which legislators escape just responsibility upon a proposi- 
tion by accepting the alternative of " leaving it to the people." 

Conceding that the legislator is able and honest, conceding that many 
of the proposed remedies here mentioned will be to a degree efficacious; 
what remedy can be proposed which will meet the circumstance 
squarely and help to build up our statute law? 

Let us suppose that the supreme court of the United States was 
deprived for one instant of all cases, precedents and the body of 
jurisprudence, which has been built up and classified for ages. What 
would result? Would not chaos reign? Would not the efficiency of 
our judiciary be greatly diminished? Yet the striking thing is that 
the man who makes the law, who fits it to economic conditions, 
has no such body of guiding principles to help him. His task is ten- 
fold more difficult than that of the judge. 

This will seem strange to the lawyer who will immediately say, 
"but he has the decisions of the courts." So he has, but they do 
him little good. They give us the limitation but often no positive 
guidance. Let the man who wishes a perfect State law regulating the 
issue of stocks and bonds of corporations try to draft a law if he wishes 
to learn what positive principles, legal or economic, he can sift out 
from the mass of legal decisions which he must consult. 

Let the legislator try to make a law regulating rebates and he will 
find at once that the kinds of economic rebates may be many times 
greater than will fit any definition of the courts. It is then necessary 
to have this economic data as well as the legal data and then we must 
profit by the experience of others and find out how these laws work. 
This is no small task. It is a far greater problem than the one of 
building up a law library or gathering jurisprudence of the past. 

Prof. Ernst Freund in a recent pamphlet upon Legislation and 
Jurisprudence says: 

What does it mean, to say that the fundamental law secures a cer- 
tain amount of liberty, if it is not said how much, or that it forbids 
unjust discrimination, if the injustice is not defined? It is the merest 
commonplace that some restraint of liberty of contract and business, 
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some discrimination, is not merely valid, but essential to the interests 
of society. Can the fundamental law be satisfied with the proclama- 
tion of rights of absolutely indeterminate content, directly contrary 
to other recognized principles, or is not limitation and definition of 
some sort absolutely essential to an intelligible rule of law? The 
courts have given us criticism, denunciation, and condemnation, but 
no positive guidance. The course of adjudication is marked by 
divided jurisdictions and divided courts, resulting in a lamentable 
uncertainty as to the limits of legislative power. 

What is needed is a body of jurisprudence or quasi jurisprudence 
beneath the making of the law. The judge goes into the law library 
and finds the classified law and jurisprudence of the past, the legisla- 
tor comes for a few months every year to make laws with no such data 
at his command. 

But how can such a body of data be gathered and classified — of 
what does it consist? 

The mass of data represented by 1, 2, 3, 4, 5, the judge uses 
in the interpretation of law. The mass of data represented by 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, the legislator uses in the making of law. 
He must not only use what the judge uses, but he must get at the 
facts, sociological and critical. 

The legislation throughout the world, the model laws, the cases 
which interpret them, the opinions of administrative officers, the 
investigation of economists, and the statistics of the actual working 
of laws — a collection of this data is absolutely necessary and especially 
so today, when economic conditions are so constantly shifting and 
changing. 

Of course the above diagram does not tell the whole storjr. A 
law is made not by the courts or by the legislature or still less by admin- 
istrative bodies. It is made by all of these forces. It is good in 
proportion as these bodies are efficient and good as their procedure is 
just and rapid. 

However strong a statute may be, if its enforcement is subject to 
tedious delay caused by outworn procedure, then the law — I mean the 
law in the abstract, — is not as efficient. 

If a statute fails of enforcement because of the inefficiency of cor- 
rupt administrators then again so much is taken from our law. 

At the risk of confusing the thought in this paper I wish to sub- 
mit the following diagram and do this in order to assure my hearers 
that I am not laying undue stress upon statute law but that I recog- 
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nize that there must be harmony and efficiency in all branches of the 
law if it is to be good. 

I have dwelt upon and emphasized the field of legislative law mak- 
ing merely because it is the field in which the least has been done. 

The possibility of a jurisprudence of law making has been realized, 
but by few people. Even in England, where an official draftsman is 
employed, practically nothing has been done to gather the history of 
statutory enactment. 

Says Prof. Ernst Freund in his article upon Legislation and Juris- 
prudence: 

For the vast majority of the acts on the statute books of our States, 
the reasons or considerations inducing their adoption have not been 
formulated. There has often been no discussion in the legislature 
whatever, or if there has been, only incomplete accounts of the debates 
have been preserved in the daily press. It is otherwise with regard to 
the more important legislation of congress and, in a number of States, 
with regard to the enactment of constitutions. In some branches of 
administrative legislation there are comments and recommendations 
of official authorities, and revisers' notes furnish for a few States 
valuable material. The whole amount of this source material is 
poor as compared with what the official publications of England, 
France and Germany afford. A great amount of information for 
legislative history is scattered through the law reports, in cases con- 
struing statutes and pointing out defects, which led to appropriate 
amendments. But the current digests pay no particular attention 
to this feature of the law reports, and the information is therefore 
not in a readily available form and has not to any considerable extent 
been utilized. 

As for the history of operation of statutes, there has never been 
any systematic observation of the working of the laws of persons, 
property, or contracts. Excepting the subjects of bankruptcy, 
divorce, and to some extent of personal injuries, there are no civil 
judicial statistics, still less, of course, any information regarding the 
legal relations that do not reach the courts. In codifying the German 
civil code, use was made of data collected by the government regard- 
ing the prevalence of certain forms of marital contracts and testa- 
mentary dispositions; nothing of this kind would be available in the 
United States. The census bureau in Washington would be the 
only organization in this country to gather information of this kind, 
and there is no present prospect of its undertaking so far-reaching 
and difficult a work. Nor is there any near prospect that our States 
will undertake the collection of judicial statistics. General impres- 
sions instead of exact and systematic observations will, for a long 
time to come, be the basis upon which the policy of our civil legisla- 
tion will be built, and there is no promise of any radical advance of 
jurisprudence in this respect. 
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With regard to revenue and police legislation, however, the out- 
look is much more hopeful. A considerable amount of information 
is even now available in the official reports of the authorities charged 
with the administration of the various acts, which naturally deal to a 
considerable extent with the administrative and judicial aspects of 
legislation. With the multiplication of controlling and regulating 
boards, more and more light will be thrown upon the operation of 
principles of constitutional and administrative law. 

All this material ought to be collated and digested in the same man- 
ner as is now done with judicial decisions, and the result should be 
the construction of a body of principles of legislation to supplement 
the existing body of principles of law. Both in its material and in its 
method this branch of legal science must differ considerably from 
the judicial jurisprudence with which we are most familiar; but it is a 
department of our science equally legitimate and valuable, and des- 
tined to grow in importance with the increasing legislative activity 
of the modern State. 



Exhaustive inquiry into the conditions to be regulated, impartial 
consideration of all interests concerned, and skilled and careful drafts- 
manship are equally indispensable requirements to produce legisla- 
tion that is to avoid both inefficiency and injustice. In England, 
France and Germany the observance of these conditions is made 
possible by the fact that the respective governments introduce all 
important bills, that they have the greatest facilities for ascertaining 
the facts underlying the proposed measure, and that they command 
the services of highly qualified officials acting as draftsmen. These 
conditions cannot be easily reproduced in a country in which the 
government has no initiative in legislation, and in which it is often 
very difficult to place the responsibility for the framing and the intro- 
duction of a measure. In recent years a few States have made provi- 
sion for officials who are to aid in the drafting of bills, and for the 
systematic collection of information regarding legislation and legis- 
lative problems, and a great deal of valuable statistical work is done 
by official bureaus in the States and in Washington. It is to be hoped 
that these efforts in the direction of improving and harmonizing 
methods of legislation will, in the near future, be further extended 
and especially that they will receive the active support of legislative 
bodies. 

Besides the data which Professor Freund mentions there is also a large 
body of material which can be gathered and should be gathered and 
indexed and classified. The expedients which are put into laws to 
make them effective, the decisions and rules of administrative com- 
missions, and the decisions of attorney-generals, bar associations, 
reports upon codification, model laws or uniform laws — all this data 
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if made available would aid the legislator in his task. Such material 
will help him to find out what he can do. 

The classification of this data is a great task, but should be begun 
by somebody. If the legislator has at hand this data and can make 
use of it as the judge makes use of the law library, then we can hope 
for better legislation. If the legislator has also at hand skilled drafts- 
men, his task is made easy. With the clerical help of such a skilled 
man at his command he can hope to represent his constituents more 
efficiently. 

For those who decry the importance of statute law, let me call 
attention to the fact that statute law in its substance at least springs 
from the same source as common law — from the customs and sanc- 
tions of society. In fact modern statute law is nothing else after 
all than common law. If this is so then we have still another justifica- 
tion for a department of this sort, another justification of the collec- 
tion of data which will allow the legislator to study the formation of 
public opinion in order that he may fit this written law to this body 
of common law. 

If common law meant speedy and certain justice then those who 
profess to revere common law must look upon a statute creating an 
efficient railroad commission as indeed the rehabilitation of the com- 
mon law. If this is so, surely then the scientific data which can be 
gathered relating to railroad commissions will be of the greatest ser- 
vice to our legislators and to our courts in the formulation of " modern 
common law" if I may use that term and in the fitting to modern con- 
ditions of those ancient principles which we have been taught to 
revere and which we have been taught to believe are the bulwark and 
foundation of our liberty and justice. 

Prof. Roscoe Pound in a recent article upon sociological jurispru- 
dence, says of the teacher of law that he "should be a student of 
sociology, economics and politics as well." He should know not 
only what the courts decided and the principles by which they decide, 
but quite as much the circumstances and conditions, social and eco- 
nomic, to which these principles are to be applied; he should know the 
state of popular thought and feeling which makes the environment 
in which the principles must operate in practice. This is true of our 
ideal legislator. If we cannot get such men we at least can give our 
legislators the help of such trained men and the classified data with 
which to work. 

We look upon the collection and classification of this data as merely 
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a common-sense business operation. No one would buy land in 
Texas without ever having seen that land. You might buy land in a 
lake or in the bed of a river, if you should use such a process as that. 
You would at least get some one to look up your title. But we leave 
our legislators to copy a Texas statute that may be twenty years of 
age, may have been modified twenty-five times, may be entirely 
unsuited to our conditions, and which may be in the end unconstitu- 
tional — we let our legislators incorporate such statutes in our statute 
books without a protest from the public. It seems merely common 
sense that we should get all possible knowledge relating to that statute 
for the use of our legislators. In this way legislation cannot help being 
bettered; in this way the dearly bought experience of one State is 
used for the betterment of conditions in another State. In this way 
the best there is can be culled out from the statutes throughout the 
country and used for the benefit of our people. 

Combine this work with simple rules calling for scientific methods, 
greater publicity in our committee system, and greater public respon- 
sibility of our committee men; establish the custom of appointing 
investigating committees and special between-session committees and 
better legislation will result. We have recently seen the work of the 
Armstrong investigating committee in New York. No insurance law 
ever passed in this country was so strong as the Armstrong report, 
or had so much effect upon insurance regulation in this country as the 
Armstrong report. That report was made by legislators and not by 
State officials. 

Boards have been created licensing barbers, and licensing every 
trade and occupation. We object to the increase of commission 
government, and yet commission government has increased because 
it has been felt for some time that the only way of enforcing laws, the 
only way of doing special duties, was to do them by the creation of 
new boards. And yet this Armstrong committee shows us a way of 
making laws and enforcing laws, which is better than boards and 
commissions. If we have some department working with our legis- 
lature, and have that department also work outside of the sessions 
with investigating committees, then we can be sure that there is 
always a check upon the actions of our boards and commissions and 
that there is always at hand a remedy for evil in the hands of the 
people. We can always ask for an investigating committee, and the 
report of that committee will generally result in good, sound law. 

Trained technical workers, whose time will be devoted entirely 
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to statute law improvement, with some continuous department for 
this work — a department which will be the instrument of the legisla- 
ture in making effective, in the most scientific manner, the will of 
the people, will soon solve in a simple and easy way many of the prob- 
lems which now seem so desperate. 

This plan here presented, although crude, is at least healthy. It 
aims for a return to democracy and to local self-government. It aims 
to put into the hands of the legislators the power that properly belongs 
to them and which they are losing. 

It is to the State legislators after all, the representatives of the 
people, that we must look for safety to the republic and not to the 
courts or to commission government. 

For six years we have been trying to solve this problem by means 
of the Wisconsin legislative reference department. That depart- 
ment is the creation of the Wisconsin legislature and has been based 
upon the theory herein presented and has been described elsewhere, 
and I shall not go into it here. Suffice to say that we are working at 
the problem and have accomplished a little — a very little. We have 
built the skeleton only. We have now three draftsmen working at 
the problem and about fifteen other people in various capacities. 

Scholars from all over the world have commented upon the work 
and our legislators have enthusiastically supported it. 

We have not a cure-all, any more so than codification or any other 
single proposed remedy is a cure-all. We have, however, an aid to 
clearness and an aid to science. It cannot take the place of the courts 
or of judge-made law but no one can deny that such a system would 
help the jurist and help the judge-made law to become scientific. 

Many departments based upon our ideal have come into being in 
different States and cities. Still after all we have nothing but an ideal 
and a skeleton. We have merely done something in a field where 
nothing was done. 



